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Thursday, 27 February 2020 
Stuart Ratcliff  
Executive Assessment Officer  
Ku-ring-gai Council 
818 Pacific Highway, Gordon, NSW 2072 
sratcliff@kmc.nsw.gov.au 
 
Copied to: 
Ms. Kim Holt, The Secretariat; 
Panel Chair, The Honourable Peter Debnam, Sydney North Planning Panel  
kim.holt@planning.nsw.gov.au  
 
Dear Mr Ratcliff, 
 
RE:  Response to Assessment Report 
Ppty: Roseville Memorial Club – DA0134/18 | PPS-2018SNH040 
 
Thank you for the opportunity to provide this response to the Assessment Report dated 4 February 2020 as 
prepared by Ku-ring-gai Council. 
 
Roseville Memorial Club (The Club) has been working with its partner Hyecorp Property Group in our 
redevelopment for over four years to help us achieve a brand new, sustainable vision of a community facility. Our 
goal is to ensure the short, medium and long-term survival of the Club and prevent its closure, which would bring 
to an abrupt end its pivotal role in the Roseville community, spanning over seven decades.  
 
Roseville Memorial Club has been serving the community since 1947 and has been the home of the Roseville sub-
branch of the RSL. It has been not only a place for social interaction for the local community but also home to many 
community-based and non-profit organisations. Additionally, the Club has been responsible for honouring and 
respecting the RSL calendar, holding various commemorative events throughout the year most notably, the Club 
is home to ANZAC Day remembrance ceremonies which are attended by several thousand members of the local 
community. 
 
Like all Clubs, over the years, as one generation has handed the baton to the next and as demographics have 
evolved, we have experienced a dwindling patronage and a change in the expectations of our members, guests 
and wider community. As such, together, Roseville Memorial Club and Hyecorp embarked on the journey to save 
the Club and ensure its survival for future generations. The Club decided not to give up and ‘sell the farm’ but 
instead to undertake the daunting process of creating a new Club. After much deliberation, a Development 
Application was submitted in April 2018 – twenty-two (22) months ago.  
 
Today, twenty-two months later, the Club is in a substantially worse situation. Income and patronage continues to 
decline, key staff have resigned due to job insecurity, maintenance bills are exponentially increasing, long term 
patrons and enjoyers of the Club have moved their events to alternative venues due to uncertainty, the list goes 
on. Meanwhile, the Directors of the Club, who serve voluntarily without pay, have persevered in their determination 
to save the Club. 
 
During the twenty-two months since lodgement of the DA, despite dozens and dozens of requests to discuss the 
future of the Club in the Roseville community, we were only afforded a sole (1) meeting with the planning 
consultant and Council. 
 
We are thankful, twenty-two months later, to finally have the opportunity to respond to the assessment report to 
the SNPP.  
 
We thank you for your time in both reading this letter and also the following responses to issues raised in the 
assessment report. 
Naturally, we urge the Panel to Approve the Application and save the Roseville Memorial Club. 
 
Kind Regards, 
 
 
 
John Whitworth       Stephen Abolakian 
President       Managing Director 
Roseville Memorial Club      Hyecorp Property Group  
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Itemised Response to Planning Assessment Report dated 4 February 2020 
 
The below is our response to the reasons for refusal presented from page 75 onwards of the assessment report.  
 
At the outset, it should be noted that an overwhelming majority of the “reasons for refusal” in the assessment report 
relate to the sole issue of the addition of a 156.8m2 strip of land at the rear of the current Club – the land is currently 
owned by Council and in the process of being divested (sold). These have been communicated to us as “the 
subdivision issue”. 
 
At the crux of it, the planning consultant has disagreed with Council’s decision that the strip of land should be sold 
to the Club, despite the following: 
 

1. Council has classified the land as operational (able to be sold) in their amendment of Schedule 4 of 
Ku-ring-gai LEP (Local Centres) 2012 (Amendment No. 4) dated 9 December 2016; 

2. Council has resolved to excise that strip of land from its adjoining land holdings and divest of (sell) the 
strip in their Ordinary Meeting held 13 June 2017; 

3. Council resolved to enter into negotiations with the Club, as the agreed natural purchaser on 9 April 
2019; 

4. Council, as land owner, has provided land owners consent to the Club and its permission for the Club 
to lodge the subject development application on 10 April 2018; 

5. Council has negotiated the contracts and terms of sale referred to in point (3) above with the Club.  
 
When development applications are determined, a consent authority is not permitted to have any regard to who 
the underlying land owner of a property subject to a development application is (Jonah Pty Limited v Pittwater 
Council [2006] NSWLEC 99 at [34]-[35]). In relation to DA0134/18, however, the sole meeting over 22 months we 
had with the planning consultant, was focused on this very issue. Additionally, the only two letters received from 
the consultant over the course of 22 months stated “The subdivision element of the development proposal is not 
considered supportable…If the subdivision is not supportable then the broader built elements of the 
development, which rely upon that subdivision, have limited utility”. These words were repeated in each of 
the only two correspondences received over 22 months. 
 
Points 1 + 2 of Assessment Report – Subdivision and Public Interest 

- As stated above, Council has already 1) resolved to classify the strip of land as operational, 2) resolved 
to subdivide the strip, 3) resolved to sell the strip, 4) resolved to sell the strip to The Club, 5) provided 
Owners Consent to the Club to lodge the development application over the strip and 6) negotiated the 
terms of sale of the strip with the Club. 

- The strip of land (marked * below) is zoned B2 - Local Centre 
 

 
 

- Our Development Proposal is to transform this current unmaintained strip of asphalt, into a safe, well 
presented pedestrian footpath and landscaped area. 

- Currently, there is no safe connection linking the Memorial Park to the balance of Larkin Lane. Our 
proposal will create this safe link between the two and the Club, as the owner of the land, will maintain 
this area into perpetuity, taking a significant burden off the public. 

- Additionally, the development application proposes any services and utilities required will be upgraded 
and provided along this strip with easements and positive covenants in favour of Council. These terms 
have been negotiated with Council and is a common, well recognised approach to the orderly 
development of land across the State.  
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- Easements and positive covenants resolve all genuine merit issues regarding the availability of public 
infrastructure. Infrastructure is ‘public’ if the community (via their local council) enjoy property rights over 
it. It does not matter that the registered Torrens title proprietor of the underlying land may not be the 
Council. 

 
Attached in Appendix 1 is a letter by Mills Oakley dated 16 September 2019 outlining the legal errors in the 
assessment approach and the incorrect classification of the strip as a “road”. 
 
Point 3 - Draft Planning Agreement 

- The Draft Planning Agreement of December 2019 responds to the Council’s unanimous resolution to 
classify the rear strip of land (Lot 2 in DP212148) as “operational” (sellable) in the public interest, as 
published as LEP amendment No. 4 on 9 December 2016. Through its acquisition, the Council receives 
multiple easements in its favour including full rights of footway and carriageway including its maintenance 
and insurance. 

- Even if the Council does not proceed with the property disposal as currently proposed, there are no 
implications for the determination of the development application. The necessary right of way and positive 
covenant can be required by a condition of the development consent. The entry into the planning 
agreement, itself, is not necessary in order for the development consent to be favourably determined.   

- To be clear, the granting of a development consent does not affect the proprietary rights of a third party—
such as the Council: Rothwell Boys Pty Ltd v Coffs Harbour City Council (2012) 186 LGERA 366 at [5]; 
Sydney City Council v Ipoh Pty Ltd [2006] NSWCA 300 at [84]). 

- Ultimately, for the subdivision to be carried out, there will need to be an agreement between the Council 
and the Club as to the title of the consolidated lot. The likelihood of this agreement being reached — and 
the potential terms of the agreement — are legally irrelevant to the determination of the development 
application.  

- In the Court of Appeal decision known as Ipoh it was made clear (at [2]-[3]) that the question of whether 
a person can lawfully carry out development on land depends upon both (1) considerations associated 
with title to the land and (2) considerations associated with questions of environmental planning.  The 
judgment said that the granting of development consent concerns (2) but not (1).   

- In short, the consent authority should not consider whether the land, once consolidated, will be owned by 
the Club, the Council, by both (in some joint venture) or by a third party. Any easements and positive 
covenant favouring the Council will be sufficient to ensure that merit issues concerning the availability of 
public infrastructure are resolved. As stated above, these can be required by a development consent 
condition, independent of any planning agreement.  

 
Point 4+5 – Subdivision and Setbacks 

- The DCP does not require a setback to Larkin Lane.  
- The underlying reasons for this omission are irrelevant since the consent authority cannot lawfully apply 

a more onerous standard than the one set out in the DCP. Updated plans were submitted to Council 
redesigning our proposed plans to provide a 6-metre setback to include a new kerb and gutter, safe 
footpath and landscaped area. 

- The proposal is consistent with the DCP objective 1 of Section 3A.1 - "to ensure consolidation and 
subdivision create usable and regularly shaped lots that relate to the site conditions and the context." 

- The proposal is consistent with the DCP objective 2 for Section 3B Land Consolidation, which seeks to 
"…allow for development which is suited to the site, its context and strategic intent." 

- The proposal will "square-off" the allotment, so it is a natural continuum northward from the park with the 
provision of planting and footpath. 

- The proposal will create a landmark building which addresses the Memorial Square and Highway, 
consistent with objectives of this specific precinct (Section 14F.1 Roseville Local Centre Context – 
Precinct R2 - Planned Future Character and Built Form) 
 

Point 6 – Height 
- The balustrade does not exceed the 14.5m height control as suggested.  
- Whilst elevation drawing DA202 creates a graphic impression that a section of the balustrade exceeds 

the height control, it is merely the drawing interpretation of an angled balustrade line parallel with Larkin 
Lane.  

- Any doubt about this (in the mind of the consent authority) can be readily dealt with by a consent condition. 
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Blue line represents the two height planes that relate to the site being 14.5m and 20.5m 

 
- Only the roof terrace and associated lift overrun, plant room and stairs exceed the 20.5m height limit. The 

lift and stairs provide equitable access to the communal open space and the roof terrace achieves high 
amenity. 

- The structures are integrated and setback from the edges of the building with a garden wall reducing 
visual impact.  

- A Clause 4.6 request has been submitted which demonstrates the proposal is in the public interest 
because it is consistent with the objectives of the standard and objectives of the zone and sufficient 
environmental planning grounds to justify the variation. 

- The proposal steps down towards Larkin Lane at the rear and the northern adjoining developments, thus 
complying with the intent of the change in zoning and height controls whilst allowing a transition between 
the two. 

 
Street view of the proposed development from the North-East with the future potential development to the north of the subject site 

 
- In Appendix 2 we have provided additional view angles prepared by PBD Architects identifying the 

appropriate design and low impact of the roof top terrace. 
 
Point 7 – Floor Space Ratio (FSR) 

- The Site Area calculation (and therefore the FSR calculation) in the Assessment report omits the strip 
of land at the rear of the site. The strip of land can legally be included in the calculation of FSR. 

- The FSR of our proposal is fully compliant and below the maximum permissible gross floor area, 
should the sites be developed individually.  

- Given that implementation of the development consent requires a new consolidated lot, it is actually 
the new proposed consolidated lot that should be used for the purposes of floor space ratio calculation. 
This is because the Land and Environment Court has determined that where the subdivision of land 
is proposed as part of the application - and that subdivision is integral to the application - the lot to be 
created by the subdivision should be regarded as the lot for the purpose of clause 4.5(3): Matthew 
Lam v Inner West Council [2017] NSWLEC 1332 at [66] and Marrickville Development No.3 Pty Ltd v 
Inner West Council [2019] NSWLEC 1132 at [29]-[31].  A similar approach has been taken in relation 
to the similar word 'allotment' in earlier provisions of environmental planning instruments (Demihale 
Pty Ltd v Ku-ring-gai Municipal Council [2002] NSWLEC 178 at [18]; cf Issa v Burwood Council (2005) 
137 LGERA 221). 

- In any event, even if the existing lots were used to calculate the floor space ratio, the outcome is the 
same. In TK Commercial Property Holdings Pty Ltd v Canterbury-Bankstown Council [2017] NSWLEC 
144 the Land and Environment Court said that some excavation, the construction of a masonry 
stairway, the creation of new pathways and ramps and the construction of a new sewer main and new 
drainage infrastructure was sufficient to constitute 'significant development' and therefore justify the 
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inclusion of the lot in site area for the purposes of floor space ratio calculation (at [96]).  The works 
proposed in the strip of land are generally of a similar order to those in TK Commercial Property 
Holdings. 

 
Points 8 and 9 – Active Frontage 

- The relevant clause of the DCP, Section B, Part 14F.9, 7(iii) specifies: “Provide active street frontages 
along the Pacific Highway and the frontage to Memorial Park.” 

- A revised Plan, prepared by PBD Architects can be found in Appendix 3 which shows a total active street 
frontage in accordance with the DCP of 80% along Pacific Hwy and Memorial Park. 

- In our proposal, the ground floor use, being a Club, actively opens onto the park and addresses the corner 
of the park and Pacific Highway. An outdoor terrace is provided in the southern corner overlooking the 
park and wrapping around to Larkin Lane. 

 
Point 10 – Street Wall Requirement 

- The images below show the future potential development which may occur to the north of the Site along 
Pacific Hwy. These images show the merit of the proposed design which, by flexibility of the street wall 
requirement of the DCP, has allowed a landmark building to be designed on the corner, providing an 
anchor role in accordance with the following clause 7 (vi) of the DCP ‘Design a landmark corner building 
for the site adjoining Memorial Park" that will transition to the neighbouring future development as well as 
Section 14F.9 Precinct R2 ‘Roseville cinema and the RSL provide an anchor role’ (Additional 3D views 
can be seen in Appendix 2) 

 
 

 
Shows the street wall height with the future potential development to the North 

 
Further street views are prepared in Appendix 4. 
 
Point 11 – Vegetation SEPP 

- Extensive assessment and consideration of the trees in Roseville Memorial Park were undertaken by a 
qualified arborist consultant, Margot Blues, prior to and as part of the development application as well as 
during the development assessment process over the last twenty-two months since April 2018. This 
included extensive root mapping and detailed assessment of the potential pruning required, including the 
impact during scaffolding.  

- The development in all accounts was found to be acceptable. 
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Point 12 – Remediation 
- In February 2020, new information was provided by Council in relation to SEPP55, not previously 

disclosed at any time of the development assessment process. As a result, we have initiated a Stage 2 
Detailed Site Investigation to assess the information now provided. These investigation results can be 
provided to the Panel once complete (in approximately four weeks). 

- Prior to this, all records indicated that the Stage 1 report submitted with the development application was 
adequate and concluded the site was suitable for the intended use. 

 
Point 13 – Floor-to-floor heights 

- Confirmation by our consulting engineers that the minimum 2.7 metre ceiling height can be achieved with 
a 3040mm floor-to-floor level is provided in Appendix 5. 

 
Point 14 – Unit 403 study 

- This issue can be addressed by a condition requiring a minor amendment to the architectural plans to 
reflect the removal of the enclosed study wall. We would accept such a condition. 

- A copy of the proposed redesign can be found in Appendix 6. 
 
Point 15 – Balcony Glazing 

- A condition can be imposed amending the balustrades on Levels 4 and 5 be fitted with a translucent film 
up to 760mm which provides privacy whilst not impacting on design nor views of the Memorial Park from 
inside the unit dwelling. 

 
Point 16 – Subdivision 

- Please refer to notes herein at Point 1. 
 
Point 17 – Access and Car Parking 

- The Assessment Report on Page 9, confirms the car parking provided is “technically consistent with the 
requirements of Council’s DCP”.  

- This is confirmed by our traffic engineers in their traffic report submitted with the development application 
which provides for the reduction of the size of the proposed new club and therefore ‘would not result in a 
significant change to existing parking demand’. 

- Currently, the Club has no (zero) car parking on site. Although we are reducing the size of the Club, we 
have provided an additional five carspaces for the Club on site in the proposed development application. 

- According to the Club’s records, historically, the Club has made s94 contributions in lieu of car parking 
provisions onsite. 

 
Point 18 – Public Interest 

- The proposal does not cause any additional noise to the public, is not expected to result in unacceptable 
impacts to shadow, loss of privacy or loss of views, nor impact on heritage items and, most importantly, 
is permissible in the current zoning.  

- A large number of the submissions provided to Council during the exhibition period of the Application were 
in support of the redevelopment from members of the public. 

- Roseville Memorial Club is the only memorial club in Ku-ring-gai and hosts 1,000+ members of the public 
each Anzac Day. 

- It is the current home of various public groups – Chatswood Rotary, Roseville Toastmasters, North Shore 
Junior Cricket, Porsche Club, NSW Teachers Federation, Ferrari Club, American Civil War Group, 
Davidson Branch Liberal Party, Bradfield Branch Liberal Party; 

- It currently sponsors public sports groups such as the Roseville Rugby Club, Roseville Cricket Club, 
Lindfield Rugby Club, Lindfield Cricket Club, & UTS Bats Cricket Club. 

- It currently holds public charity fund raisers – Paralympics, Trish Foundation, Bowel Cancer Australia & 
Prostate Cancer Foundation. The Club has in the past donated over $200,000 to these public groups and 
charities. 

- Consequently, all things considered, we believe this proposal is in the public interest. 
 

Point 19 – Noise and Pollution 
- The proposed design complies with acoustic requirements. 
- The Assessment Report refers to the City of Sydney draft natural ventilation guide, however, this guide is 

not adopted in any form in the Ku-ring-gai DCP. 
- Further, the ADG recognises at Section 4J that properties located near major roads require special design 

responses through guidelines (which are mandatory requirements) that, in this case, require mechanical 
ventilation to enable windows to be closed. 

- The issues raised in the Assessment Report state this to be a reason for refusal, when in fact, it is a design 
requirement recommended in the Guideline and our proposal complies with these requirements. 
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Point 20 – Stormwater 

- For the avoidance of doubt, in Appendix 7, we have included updated Stormwater plans with additional 
information now notated on the plans. 

 
 
 
Point 21 – Building Performance 

- The proposed design complies with all BASIX requirements. 
- We have engaged experts in BASIX and NatHERS assessment who have already addressed the 

implications for ceiling heights, open spaces and maximum building height within the development 
application and confirmed that the proposal complies with all requirements. 

- We include an additional letter for clarification in Appendix 8. 
 
Point 22 - Dimensions 

- We have provided additional dimension measurements for ease of reference on our plans in Appendix 
9. 
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Appendix 3 – Active Street Frontage 
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Appendix 4 – Street Wall 
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Appendix 5 – Floor to Floor Engineers Letter 
  



  

ATTACHMENT 

 

REF: 2000155 

25 February 2020 

Gleb Zinger 
Design Manager 
Hyecorp Property Group 
Heritage House 
Suite 1, 256 Victoria Avenue 
Chatswood NSW 2067 

gleb@hyecorp.com.au  

RE: 66 PACIFIC HIGHWAY - ROSEVILLE 
MEP & STORWATER ENGINEERING SERVICES ADVICE 

Thank you for requesting our advice on the above project. We understand that the issue of substance is the reduced 
Floor-to-Floor height from 3100mm to 3040. 

We have reviewed the preliminary DA drawings produced by PBD Architects and have investigated design options that 
can be implemented to fully service each of the apartments whilst achieving a minimum 2700mm clear internal height 
within habitable spaces. 

In our opinion, based on multiple projects of this nature, whilst the reduced FtF height will present some challenges, 
these are all able to be met. Moreover, there are multiple solutions available in respect to: 

▪ Ventilation; 
▪ Air Conditioning  
▪ Fire Sprinklers 
▪ Sanitary Plumbing; 
▪ Roof and balcony drainage; 
▪ Lighting; and 
▪ Power reticulation 

that can be applied to deal with the reduced FtF height without impacting on the minimum 2700mm clearance in 
habitable spaces. 

Consequently, we are happy to endorse the reduced Floor-to-Floor height and confirm that this will permit the final 
design to maintain a 2700mm in habitable spaces and be fully serviced in respect to building engineering services. 
 

 

Yours faithfully, 

 
 
 
 
 
Jim Ferretti BE (UNSW) MBA MIEAust  CPEng 
Director of Building Engineering 

mailto:gleb@hyecorp.com.au


 

 
 

Appendix 6 – Unit 403 
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Efficient Living Pty Ltd 
13/13 Lagoon Street 

NARRABEEN  NSW  2101 
Ph: (02) 9970 6181 

E: dani@efficientliving.com.au 
 

 

 

 

25 February 2020 
 
Ku-ring-gai Council 
818 Pacific Highway 
GORDON  NSW  2072 
 
 
 
To Whom It May Concern, 
 
RE: MIXED USE DEVELOPMENT – 64-66 PACIFIC HIGHWAY, ROSEVILLE 

SUSTAINABILITY – BUILDING PERFORMANCE – Point 24. 
 
Efficient Living Pty Ltd is an Independent Expert trading in the area of BASIX and NatHERS 
Assessments and was engaged by Hyecorp in March 2018 to provide NatHERS and BASIX 
Certification based on the proposed residential units to be constructed at the above address. The 
Assessment reviewed the proposed construction materials, modelled the units in BERS 4.3 software 
and respectively nominated the appropriate insulation values required to meet compliance BASIX 
Thermal Comfort Protocol (refer to Table A: Maximum loads for single dwellings and average all 
dwellings in multi dwelling developments from BASIX Thermal Comfort Protocol).  
 
It is our understanding that Council require further clarification regarding ceiling insulation 
requirements for the ceilings of Units 301, 302, 303, 306, 307, 308, 401, 402, 403, 404, 405, 406, 
501, 502 and 503, and in particular the issue of installing insulation to the external envelope (ceiling 
insulation where roof or balcony above) which may pose issues for the proposed floor-to-floor height 
accessible thresholds for private open space of Platinum Level units, and maximum building height.  
 
Insulation is required to all ceiling areas that form part of the external building envelope, whether it 
has balcony or roof above. It is not required to ceilings with conditioned internal spaces above (eg. 
neighbouring dwelling above). With regards to space issues; there are many different products and 
installation methods available for ceiling insulation. Popular methods include battening out a space 
below the underside of exposed slab and placing plasterboard with bulk insulation in the cavity 
space between the plasterboard and the concrete above. Different cavity spaces are required 
depending on the thermal performance value (R-value) of the nominated ceiling insulation and the 
nominated product. We recommend that if there are floor to ceiling height space limitations that a 
direct stick high performance product such as Kingspan Kooltherm K10 G2 Soffit Board be used. The 
above nominated units require either R2.0 or R3.0 insulation; with the use of such a high 
performance product an R2.0 Kooltherm K10 rigid soffit board has a product thickness of 50mm 
and an R3.0 board has a product thickness of 60mm.  



 

 

 
 
 
 

Efficient Living Pty Ltd 
13/13 Lagoon Street 

NARRABEEN  NSW  2101 
Ph: (02) 9970 6181 

E: dani@efficientliving.com.au 
 

 

 

 

I believe this particular product thickness will not pose a problem and is achievable with the current 
design.  
 
Please do not hesitate to contact me should you require any further information. 
 
Yours faithfully, 

 
Danielle Grumont 
Sustainable Building Consultant 
E: dani@efficientliving.com.au 
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